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right to review when dismissed by an officer who had 
directly and unsuccessfully solicited him for a voluntary 


contribution to a private welfare organization? 


3. Does a Federal probationary employee have a 
right to review when dismissed with written charges of 
such a derogatory character as to seriously injure his 


future employment prospects? 
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right to review when dismissed after being subjected to a 
religious test? 
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JURISDICTIONAL STATEMENT 


This is an appeal from a judgment for the defendants in an action 
under 28 U.S.C. 1331 which was entered on April 3, 1959. The notice 
of appeal was filed below on May 11,1959. The complaint is at J.A. 4; 
the judgment below at J.A. 22. 


The jurisdiction of this Court rests upon 28 U.S.C. 1291. 
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STATEMENT OF THE CASE 

The Appellant, William A. Albaugh, filed on January 20, 1958 a 
complaint for conflict of interest (J.A. 4) in the United States District 
Court for the District of Columbia seeking to restrain the District of 
Columbia Government from conducting fund-raising campaigns for 
private charitable organizations at Government expense and seeking to 
nullify the recommendation of the Department Director for the dismis~- 
sal of the Appellant from his probationary position of Statistical Drafts- 
man GS-3 in the Department of Vehicles and Traffic, and have it 


replaced by an impartial recommendation. 


Subsequently a first amendment to the complaint was filed on 
April 3, 1958 restating the basic charges in more detail (J.A. 8). On 
July 1, 1958 a second amendment to the complaint was filed seeking 
damages from the District of Columbia, et al. for the derogatory 
charges made in the official notice of dismissal (J.A. 10). 


The complaint asserted the actions in question were in conflict 
with the United States Constitution Amendment I. 


The Appellant, initiating the action as a citizen of the State of 
Maryland, alleged that on or about October 10, 1957 he was catled to 
attend a Traffic Engineering Section meeting where he was solicited by 
the Head of the Section to make a contribution to the D. C. Third Annual 
One Fund Drive for the benefit of various private charitable organiza- 
tions (J.A. 8). That on or about November 19, 1957 the Appellant was 
called to attend a Departmental meeting where he was solicited directly 
by the Departmental Director to make an additional contribution of at 
least $1.00 to the D. C. Third Annual One Fund Drive. That the Appel- 


lant at the November 19, 1957 meeting was denied permission by the 


Director to complete a question relating to the legality of the campaign. 
That on or about January 7, 195¥ the Director delivered to the Appel- 

lant a notice that the Appellant's separation from the position of Statis- 
tical Draftsman had been recommended by the Director of Vehicles and 
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Traffic. That the official notice of Appellant's dismissal included the 
following written charges: 
1. "Failure to demonstrate adequate ability 


to perform assigned duties in the preparation of 
collision and condition diagrams."' 


2. "Being.a source of disturbance to co- 
workers by continually leaving assigned work area 
to converse with them on subjects unrelated to 
assigned duties." 
And that the dismissal charges were false and of such a derogatory | 
character as to cause Appellant public disgrace and seriously injure his 


future employment prospects. — 


In the Appellant's Pre-Trial Statement of Facts affidavit (J.A. 21) 
he stated that he did not contribute anything to the One Fund Drive be- 
cause he believed it denied him religious freedom and privacy, was a 


form of graft, and was in conflict with the Constitution, which he was 


under oath to protect. 


The Court below entered judgment for the Appellees and made a 
finding of fact on April 3, 1959 (J.A. 22). 


Thereafter a Court order was entered on April 14, 1959 denying 
Appellant's motion for a new trial. 


ORGANIC AND STATUTE LAWS AND 
REGULATIONS INVOLVED 


Constitution, Art. VI 


", . . . No religious test shall ever be re- 
quired as a qualification to any office or public 
trust under the United States." 


Constitutional Amendment, Art. I 


"Congress shall make no law respecting an 
establishment of ee or prohibiting the free 
exercise thereof; 
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Il Constitutional Amendment, Art. V 


"No person shall be deprived of life, 
liberty, or property, without due process of law; 


IV Constitutional Amendment, Art. X 


"The powers not delegated to the United States 
by the constitution, nor prohibited by it to the states, 
are reserved to the states respectively, or to the 
people." 


V __sUnited States Code, Title 18 Sec. 202 


"ACCEPTANCE OR SOLICITATION BY 
OFFICER OR OTHER PERSON. 


"Whoever, being an officer or employee of, or 
person acting for or on behalf of the United States, 
in any official capacity, under or by virtue of the 
authority of any department or agency thereof, or 
an officer or person acting for or on behalf of either 
House of Congress, or of any Committee of either 
House, or of both Houses thereof, asks, accepts, or 
receives any money, or any check, order, contract, 
promise, undertaking, obligation, gratuity, or 
security for the payment of money, or for the de- 
livery or conveyance of anything of value, with 
intent to have his decision or action on any ques- 
tion, matter, cause, or proceeding which may at 
any time be pending, or which may by law be 
brought before him in his official capacity, or in 
his place of trust or profit, influenced thereby, 
shall be fined not more than three times the amount 
of such money or value of such thing or imprisoned 
not more than three years, or both; and shall for- 
feit his office or place and be disqualified from 
holding any office of honor, trust, or profit under 
the United States ... .” 

(June 25, 1948, ch 645 Sec. 1, 62 Stat. 691.) 


VI Executive Order No. 10728, Sept. 11, 1957, 22 F.R. 7219 
This order is set forth in J.A. 13. 





5) 
STATEMENT OF POINTS 


1. Since no agency of the Federal Government has the power to con- 


duct fund-raising campaigns for private charitable organizations when 


there is no Constitutional Law nor Congressional Act which authorizes 
this activity, judgment relating to restraining the fund-raising campaigns 
should have been entered for the Appellant. 


2. Since a Federal probationary employee has a right to review when 
dismissed by an officer who had directly and unsuccessfully solicited 
him for a voluntary contribution to a private charitable organization, 
judgment relating to review should have been entered for the Appellant. 


3. Since a Federal probationary employee has a right to review when 
dismissed with written charges of such a derogatory character as to 
seriously injure his future employment prospects, judgment relating to 


review Should have been entered for the Appellant. 


4, Since a Federal probationary employee has a right to review when 
dismissed after having been subjected to a religious test, judgment 
relating to review should have been entered for the Appellant. 


SUMMARY OF ARGUMENT 


No Federal Agency, including the District of Columbia Government, 
has either Constitutional or Statutory authority to conduct fund-raising 
campaigns for private charitable organizations. Without a reasonable 
showing that the Federal Government can function more efficiently with 
than without these fund-raising campaigns, this program and Executive 
Order No. 10728 (J.A. 13) fall into conflict with Constitutional Amend- 
ment, Art. X (Br. 4) and the rule set forth in Youngstown Sheet & Tube 
Co. v. Sawyer, 343 U.S. 579. 


Review of the dismissal of a Federal probationary employee is 
authorized when any one of the following three situations exists: 
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(1) Dismissal was preceded by a solicitation which might involve 
a violation of Act of June 25, 1948, C. 645 Sec. 1, 62 Stat. 691, U.S.C. 
Title 18, Sec. 202 (Br. 4). And especially when the solicitation was con- 
ducted with the verbal understanding that it was "voluntary" and nobody 
would be dismissed for failing to contribute. 


(2) Dismissal was accompanied with derogatory written dismissal 
charges which would reasonably injure the employee's future earning 
capacity and which might involve a violation of the due process clause 
of Constitutional Amendment, Art. V (Br. 4). 


(3) Dismissal was preceded by a religious test which might involve 
a violation of Constitution, Art. VI (Br. 3). 


ARGUMENT 
I 


NO AGENCY OF THE FEDERAL GOVERNMENT HAS 
THE POWER TO CONDUCT FUND-RAISING CAMPAIGNS 
FOR PRIVATE CHARITABLE ORGANIZATIONS WHEN 
THERE IS NO CONSTITUTIONAL LAW NOR CONGRES- 
SIONAL ACT WHICH AUTHORIZES THIS ACTIVITY. 


Constitutional Amendment, Art. X (Br. 4) specifically limits the 
powers belonging to the United States Government, to those delegated 


to it. The rule was set forth in Youngstown Sheet & Tube Co. v. Sawyer, 
343 U. S. 579: 


"The Government of the United States was 
created by ratification of the Constitution, and it 
derives its authority wholly from the powers 
granted to it by the Constitution which is the only 
source of power authorizing action by any branch 
of the Government." 


If there is no authorization for the District of Columbia Govern- 
ment to conduct fund-raising campaigns for private charitable organi- 


zations, this program falls into direct conflict with the above rule and 
Constitutional Amendment. 
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The General Index of the United States Code lists no authorization 
for soliciting Government employees for any private organization. 
Neither the lower Court nor the Appellees have produced any Constitu- 
tional or Statutory authorization for this program. 


The Appellant has produced Executive Order No. 10728 (J.A. 13) 
and the District Commissioners' "One-solicitation Fund-raising Cam- 


paign" order of April 19, 1955 (J.A. 16). Both of these orders rely upon 
the argument of general efficiency, in that they are improvements over 
previously existing programs. This argument fails when notice is taken 
of the fact that all previous programs were unauthorized and were un- 
official. 


To assure there is no conflict with Constitutional Amendment, 
Art. X, the Court must find a Constitutional or Statutory Law which this 
program implements or invalidate the program. 


Il 


A FEDERAL PROBATIONARY EMPLOYEE HAS A RIGHT 

TO REVIEW WHEN DISMISSED BY AN OFFICER WHO 

HAD DIRECTLY AND UNSUCCESSFULLY SOLICITED HIM 

FOR A VOLUNTARY CONTRIBUTION TO A PRIVATE 

WELFARE ORGANIZATION. 

The Law relating to soliciting is found in Act of June 25, 1948, 

C. 645 Sec. 1, 62 Stat. 691, U.S.C. Title 18, Sec. 202 (Br. 4). It isa 
criminal offense to solicit money with intent of influencing a decision 
which may be brought before a government officer in his official capa- 
city. Review of a questioned official act following a solicitation is the 
only means of establishing intent to influence. Therefore the right to 


review is implicit within this Statutory Law. 


In this action the Appellant concedes that the soliciting for the 
One Fund Drive was done with the verbal understanding that it was to 
be "voluntary." However the facts show that the soliciting was not 
voluntary. The Appellant was solicited twice for the same fund drive. 
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(J.A. 8) He was interrupted and silenced when he attempted to question 
the program. He was given a pledge card with the amount he should 
give written on it. He was dismissed after he failed to contribute his 
quota. He was denied an impartial hearing to substantiate the dismis- 
Sal charges. 


When the Appellees used the word "voluntary" in soliciting they 
automatically defaulted any privileges they may have otherwise enjoyed 
concerning the right to dismiss probationary employees without an im- 
partial review. Both the Appellees and the lower Court fail to appre- 
ciate that the Appellees may not use the word "voluntary" and refuse to 
review a subsequent act involving a non-contributor without violating 


the verbal contractual relationships that the use of this word guarantees. 


To insure the dismissal charges were based on facts other than 
the Appellant's refusal to contribute to a private worthy cause, the 


Court must provide an impartial review. 


Ii 


A FEDERAL PROBATIONARY EMPLOYEE HAS A RIGHT 

TO REVIEW WHEN DISMISSED WITH WRITTEN CHARGES 

OF SUCH A DEROGATORY CHARACTER AS TO SERIOUS- 

LY INJURE HIS FUTURE EMPLOYMENT PROSPECTS. 

The due process clause of Constitutional Amendment, Art. V 

(Br. 4) prohibits arbitrary taking of private property. When a Federal 
Agency dismisses an employee with written charges which imply that 
he is dishonest and negligent, any reasonable man will agree that such 
charges will effectively destroy the employee's good name and his 
future earning capacity. Such derogatory charges must be subject to 
review if the Government is to insure there will be no arbitrary taking 
of private property. 


In the instant case the Appellant was dismissed by the following 
written derogatory charges (J.A. 20): 
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(2) Being a source of disturbance to co- 
workers by continually leaving assigned work 
area to converse with them on subjects un- 
related to assigned duties. 


Since these written charges were a part of the official notice. . 
given the Appellant for his own files and as a job reference in obtaining 
future employment, the charges must be made public each and every 


time the Appellant is asked by a future potential employer to give the 
reasons for his dismissal from his last employment. These charges 
cannot help but prejudice any reasonable man against the Appellant and 
destroy his future earning capacity. 


The Appellant's affidavit (J.A. 21) indicates the dismissal charges 
are false. To insure that these dismissal charges do not arbitrarily 
destroy the Appellant's future earning capacity, the Court must provide 
an impartial review. 


IV 


A FEDERAL PROBATIONARY EMPLOYEE HAS A RIGHT 
TO REVIEW WHEN DISMISSED AFTER BEING SUBJECTED 
TO A RELIGIOUS TEST. 


The Constitution, Art. VI (Br. 3) provides that: 


", . . No religious test shall ever be required 
as a qualification to any office or public trust under 
the United States." 

Although this rule does not prohibit asking probationary employees 
religious questions, it would invalidate any unfavorable recommendations 
based on the answers to these questions. Without review this rule can be 
easily circumvented with false charges. Therefore, any unfavorable em- 
ployment recommendation following a religious examination must be sub- 
ject to review. 


In the Appellant's affidavit (J.A. 21) he states that he was asked to 
support a Fund Drive (J.A. 17) which included a religious organization 
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called "Department of Social Welfare, Council of Churches." The Appel- 
lant did not contribute anything to the Fund Drive. Afterwards the Ap- 
pellant was dismissed (J.A. 20). To insure that the dismissal charges 
were based on facts other than Appellant's refusal to publicly support 
some religious organization, the Court must provide an impartial review. 


CONCLUSION 


Wherefore, it is respectfully submitted on brief that the judgment 
of the District Court granting Appellee's motion to dismiss the complaint 
should be reversed, and judgment entered for Appellant. 


WILLIAM A. ALBAUGH 


1426 - 21st Street, N. W. 
Washington 6, D. C. 


Appellant, Pro Se 


July, 1959 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
For The District Of Columbia 


WILLIAM A. ALBAUGH, 
Plaintiff, 


v. Civil Action No. 156-58 


DISTRICT OF COLUMBIA GOVERN- 
MENT, GEORGE E. KENEIPP, 
and JOHN H. MITTON, 


January 19, 1958 


Defendants. 


ee Ne Ne Nee ee ee ee ee ee 


RELEVANT DOCKET ENTRIES 
1958 
Jan. Complaint, appearance. 
Jan. Motion of Deft. #1 for security for costs, P & A. 
Opposition of pltff. to deft's motion for security for costs. 
Answer of defts to complaint. 
Calendared. 
Motion of Pltff. to secure evidence from Defts. 
Motion of Pltff. for summary judgment. 


Motion of Pltff. for conditional scheduling of a Public Trial 
to satisfy complt. 


Motion of Pltff. for acceptance of evidence. 


Order for security for costs $50.00 cash or $100.00 bond 
within 10 days. Letts, J. 


Deposit of $50.00 for security for costs by pltff. 


Points & authorities of deft. in opposition to motions of pltff. 
for securing evidence; summary judgment, public trial & 
acceptance of evidence. 


Points and authorities of Pltff. in support of motions. 


Order denying pltffs. motion for summary judgment; denying 
pltffs. motion for conditional scheduling of a public trial; 





(Continued) denying pltffs. motion to secure evidence from 
deft. D.C.; denying motion for acceptance of evidence from 
pltff. Letts, J. 


Motion of pltff. to amend complaint; Exhibit (proposed amend- 
ment) P&A, Affidavit & Exhibits (2) 


Order granting motion for leave to amend complaint. Letts, J. 
Amended complaint. 

Answer of defts. #1 and #3 to amendments to complaint. 
Motion of pltff. for production of document. P&A 


Motion of pltff. for summary judgment; Affidavit; P&A; 
Exhibits. 


Points & Authorities of deft. #1 in opposition to pltff's motion 
for summary judgment. 


Substituted exhibits #7 and #8 of pltff. 
Called. McGuire, J. 


Motion of pltff. for rehearing on motion for summary judgment 
P&A. 


Motion of pltff.. to amend order denying motion for summary 
judgment, P&A, Exhibits (3) 


Points & Authorities in opposition to pltffs. motions for 
rehearing etc. 


Order placing case on ready calendar; advancing case for 
trial & setting trial for 7-14-58. McGuire, J. 


Order granting pltff's motion for production of document & 
denying pltff's motion for summary judgment. Morris, J. 


Motion of pltff. to amend complaint; P&A, Exhibit. 


Order denying motion for rehearing of pltff's motion for 
summary judgment. Morris, J. 


Order granting leave to amend complaint. Morris, J. 


Amendment to complaint. 
Amendment to complaint. 
Answer of defts. to amendments to complaint. 


Order denying pltff's motion to amend order denying motion 
for partial summary judgment. Letts, J. 


Motion of pltff. for production of official records; P&A. 
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Points & authorities of defts. in opposition to pltffs. motion 
for production of official records. 
Withdrawal by pltff. of motion for production of records. 


Motion of pltff. to reinstate motion for production of official 
records. P&A. 


Order reinstating motion for production of official documents. 
Pine, J. 


Order for production of documents; inspection to be completed 
within 2 weeks. Pine, J. 


Motion of pltff. to adjudicate deft. in contempt; P&A. 
Memorandum in support of motion & exhibits, affidavit. 


Points & Authorities of deft. #1 in opposition to motion to 
adjudicate deft. in contempt. 


Withdrawal of pltff's motion for order adjudging deft. in con- 
tempt per pltff. 


Pre-Trial Proceedings. Pine, J. 
Trial brief of pltff. & Appendix. 
Hearing begun & respited to 3-11-59. Sirica, J. 


Hearing resumed, motion of deft. for judgment granted, com- 
plaint dismissed. (Finding to be presented) Sirica, J. 


Order of Findings of fact and conclusions of law, Sirica, J., 
& judgment for deft. 


Motion of pltff. for new trial, P&A. 
Opposition of deft. to pltf's. motion for new trial. 


Order overruling motion for New Trial (By direction of 
Court) Sirica, J. 


Motion of pltf. to deposit $200.00 cash in lieu of cost bond on 
appeal; P&A. 


Order allowing pltff-appellant to deposit sum of $200.00 in 
lieu of bond for security for costs on appeal. Holtzoff, J. 


Notice of appeal by pltf. 


Cash deposit by pltf. in lieu of cost bond on appeal in sum of 
$200.00. 





[ Filed January 20, 1958] 


COMPLAINT FOR CONFLICT OF INTEREST 
To the above named DEFENDANT: 

I, William A. Albaugh, of 3368 Chillum Rd. Apt. 201 of the City of 
Mt. Rainier, County of Prince Georges, State of Maryland do on this 
19th day of January AD 1958 pray the United States District Court for 
the District of Columbia hear this Complaint of William A. Albaugh, 
PLAINTIFF, against the District of Columbia Government, George E. 
Keneipp of 4801 Brandywine St., N. W. Washington 16, D. C., and John 
H. Mitton of 45 Rhode Island Ave., N.E. Washington 2, D. C.. DEFEND- 
ANT. 

Plaintiff asserts Defendant has violated Amendment to the United 
States Constitution, Article I by supporting the United Givers' Fund 
Drive upon Government premises and at Government expense; the De- 
fendant has denied religious freedom to the Plaintiff by recommending 
his dismissal because of his objections to the campaign; and the Defend- 
ant has permitted private interest to conflict with the interest of public 
office. 

Plaintiff prays the Court will remedy these aforesaid wrongs by 
issuing a writ of injunction against the District of Columbia prohibiting 
future support on a preferential basis to any charitable institution; will 
order the District Government to set aside and/or void any recommenda- 
tion it may have for the dismissal of the Plaintiff; and order that the 
Plaintiff's immediate supervisor, Mr. Frank Lyons, make an impartial 
recommendation for the desirability of changing the Plaintiff's 
probational status to a permanent status and that such recommendation 
shall be based upon all relevant facts exclusive of those having to do 
with the United Givers’ Drive and the consequences thereof; and that in 
the event the recommendation is favorable the Plaintiff be restored to 
government service at no loss in pay or benefits. 

1. Plaintiff is a citizen of the State of Maryland and Defendant is 
a corporation and/or division of the federal government; the action 
arises under Amendment to the Constitution of the United States, 
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Article I; the matter in controversy exceeds, exclusive of interest and 
costs, the sum of three thousand dollars. 

2. Defendant on or about October 10, 1957 did call the Plaintiff 
and other members of the Traffic Engineering Section away from their 
assigned work areas for the purpose of soliciting funds for the United 
Givers Organization, a private institution composed of 140 private 
health and welfare organizations more or less. 


3. Defendant did at the above mentioned meeting distribute pledge 
cards with the amount of each individual's United Givers' quota clearly 


marked thereon. 

4. Defendant on or about November 19, 1957 did call the Plaintiff 
and all other members of the department of Vehicles and Traffic away 
from their assigned work areas for the purpose of asking each individual 
member to increase his pledge to the United Givers Organization by 10% 
or $1.00, whichever amount being the greater. 

9. Defendant did at the departmental meeting on or about Novem- 
ber 19, 1957 refuse to permit the Plaintiff to complete a question regard- 
ing the constitutionality of the United Givers Campaign Fund Drive. 

6. Defendant on or about January 7, 1958 did deliver to the Plain- 
tiff a notice that the Plaintiff's separation from the position of Statistical 
Draftsman, GS-3, had been recommended by the Director of Vehicles 
and Traffic. 

7. Plaintiff claims Defendant may not direct federal employees to 
neglect their regularly assigned duties during working hours in order to 
participate in a fund drive for a private charitable institution without 
coming into conflict with Amendment to the Constitution of the United 
States, Article I, which directs the government to refrain from support- 
ing private institutions on a preferential basis; that an average of 
twenty minutes of government working time for each of 20,000 District 
employees amounts to a real contribution of federal funds to this private 
United Givers Organization. 

8. Plaintiff claims the obvious reason for the Defendant's recom- 
mendation for his removal from government service to be the Plaintiff's 
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open opposition to the United Giver's One Fund Drive. 


9. Plaintiff claims support or lack of support for a private chari- 
table institution's Fund Drive is an insufficient reason for removal from 
government service. 

10. Plaintiff claims dismissal for the above reason denies certain 
civil liberties to the Plaintiff and violates the religious freedom guar- 
anties incorporated in the United States Constitution. 

11. Plaintiff claims his dismissal so soon after the Fund Drive 
constitutes an open threat to fellow District employees who failed to 
contribute their quota this year or who may not wish to contribute their 
quota in a future campaign. 

Wherefore the Plaintiff requests the Court to determine the facts 
of this controversy, interpret the law, and render a judgment; that in 
the event the Court finds in favor of the Plaintiff that the following 
remedies be ordered: 

(a) A writ of injunction be served against the District of Columbia 
instructing that all governmental support be removed from present and 
future campaign drives for private health and welfare institutions; that 
any United Givers' pledge cards in the custody of the District Govern- 
ment be removed from its custody. 

(b) That any recommendation which the District Government may 
have received for the dismissal of the Plaintiff be set aside on the 
grounds that the appointing officer had a conflict of interest and that the 
Plaintiff's immediate supervisor, Mr. Frank Lyons, be instructed to 
submit a new recommendation for removing or for retaining the Plain- 
tiff in Government service, based upon all relevant facts exclusive of 
the Plaintiff's participation or lack of participation in the United Givers 
Fund Drive or the consequences thereof. 

(c) That if an impartial judgment indicates the desirability of 
appointing the Plaintiff to a permanent status, that such appointment 
shall be made and become effective as of the last day of the Plaintiff's 
probational service and the Plaintiff shall be reinstated at no loss in 
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pay, sick leave, annual leave, or retirement benefits which a temporary 
discontinuity in service may have permitted. 


/s/ William A. Albaugh 
PLAINTIFF 


William A. Albaugh 
3368 Chillum Rd. Apt. 201 
Mt. Rainier, Maryland 


[ Filed February 6, 1958] 


ANSWER OF DEFENDANTS TO COMPLAINT 
First Defense 


The complaint fails to state a claim upon which relief can be 
granted. 

Second Defense 

1. Defendant District of Columbia admits that it is a municipal 
corporation. It denies that it is a division of the "federal government." 
Defendants admit that plaintiff claims that the matter in controversy 
exceeds $3,000. Defendants neither admit nor deny jurisdiction. De- 
fendants are without knowledge or information sufficient to form a belief 
regarding the truth of the remaining allegations contained in paragraph 1 
of the complaint. 

2-4. Defendants deny the allegations contained in paragraphs 
. numbered 2 through 4 of the complaint. For purposes of clarification, 
defendants assert that in the month of October, 1957, contributions from 
employees of the District of Columbia Government were being sought 
for various charitable community purposes. 

9. Defendants admit that plaintiff was not permitted to disrupt a 
meeting concerning the purposes set forth above. They are without 
knowledge or information sufficient to form a belief regarding plaintiff's 
alleged intention to question "the constitutionality of the United Givers 
Campaign Fund Drive." 

6. Defendants admit that the notice referred to in paragraph 6 of 
the complaint was delivered on or about January 7, 1958. 
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7-11. The allegations contained in paragraphs numbered 7 
through 11 of the complaint are conclusions of the plaintiff which re- 
quire no answer. If any of said conclusions be held material, they are 
denied. 
Third Defense 
Defendants say that plaintiff's complaint is primarily concerned 
with his separation from employment by the District of Columbia, and, 
therefore, his challenge is to the authority of administrative officials 
who are responsible under the law for carrying out functions concern- 
ing personnel. 
Fourth Defense 
Laches controls the instant matter regarding fund raising. The 
matters complained of, whatever they be, occurred in October, 1957. 
Plaintiff saw no occasion to challenge the validity or constitutionality 
of said fund raising when it was being accomplished and, therefore, he 
has no standing in this Court to now challenge said activity. 


/s/ Chester H. Gray 
Corporation Counsel, D. C. 


/s/ George C. Updegraff 
Assistant Corporation Counsel, D. C. 


/s/ Lyman J. Umstead 
Assistant Corporation Counsel, D.C. 


Attorneys for Defendants 
*x* * 


[ Certificate of Service] 


[ Filed April 3, 1958] 


AMENDMENT 
OF PLAINTIFF WILLIAM A. ALBAUGH TO COMPLAINT 


Plaintiff William A. Albaugh amends the original complaint para- 
graphs numbered 2 through 4 as follows: 

(2) Defendant, John H. Mitton Head of the Traffic Engineering 
Section, on or about October 10, 1957 did call the plaintiff and other 
members of his Section away from their assigned work areas for the 
purpose of soliciting funds for the D. C. Third Annual One Fund Drive. 





9 
It was explained that about 90 percent of any monies contributed would 
be given directly to the United Givers Organization, a private institution 
composed of 140 private health and welfare organizations more or less. 

(3) Defendant, John H. Mitton, did at the above meeting distribute 
pledge cards with the amount of each individual's D. C. Third Annual 
One Fund Drive quota clearly marked thereon. 

(4) Defendant, George E. Keneipp Director of the Department of 
Vehicles and Traffic, on or about November 19, 1957 did call the 
plaintiff and all other members of his Department away from their 
assigned work areas for the purpose of asking each individual member 
to increase his pledge to the D. C. Third Annual One Fund Drive by 
10% or $1.00, whichever amount being the greater. 


/s/ William A. Albaugh 
Plaintiff 


[ Certificate of Service] 


[ Filed April 11, 1958] 
ANSWER OF DEFENDANTS DISTRICT OF COLUMBIA AND 
JOHN H. MITTON TO AMENDMENTS TO COMPLAINT 
2. Defendant John H. Mitton admits that a meeting was called on 
or about October 10, 1957, and that employees were asked if they would 
contribute to the District of Columbia One Fund Drive. This defendant 
is without knowledge or information sufficient to form a belief regard- 


ing the allegations contained in the second sentence of paragraph num- 


bered 2 of the amendment to the complaint. 

3. Defendant John H. Mitton denies the allegations contained in 
paragraph numbered 3 of the amendment to the complaint. - 

4. Defendant John H. Mitton admits the allegations contained in 
paragraph numbered 4 of the amendment to the complaint. 


/s/ Chester H. Gray 
Corporation Counsel, D. C. 


/s/ George C. Updegraff 
Assistant Corporation Counsel, D.C. 


/s/ Lyman J. Umstead 
Assistant Corporation Counsel, D.C. 
[ Certificate of Service] Attorneys for District of Columbia 





10 
[ Filed July 1, 1958] 


AMENDMENT 
OF PLAINTIFF WILLIAM A. ALBAUGH TO COMPLAINT 


Plaintiff William A. Albaugh amends the original complaint as 
follows: 

12. The official causes given for dismissal were: 

(a) Failure to demonstrate adequate ability to per- 
form assigned duties in the preparation of 
collision and condition diagrams. 

Being a source of disturbance to co-workers by 
continually leaving assigned work area to con- 
verse with them on subjects unrelated to assigned 
duties. 

(13. The official causes given for dismissal are false. 

14. The actual dismissal together with the dismissal order has 
subjected the name of "Albaugh", the plaintiff, and his parents to public 
disgrace and shame, causing an irreparable damage to their great 
reputation, and the causes officially given for dismissal have been of 
such a derogatory character as to make it impossible for the plaintiff 
to find work in the government or in private business since his dismissal. 

15. The official notice of plaintiff's dismissal (on file as Exhibit 
15) is malicious libel per se. 

16. The obvious reason for the defendants resorting to these 
false charges was to delay and if possible prevent the plaintiff from 
bringing this cause of action before the Courts. 

17. The dismissal removed plaintiff from his position where he 
had accrued more than 91 hours of sick leave and no compensation was 
given plaintiff for loss of these benefits. 

Wherefore plaintiff asks the Court to award libel damages in favor 
of the plaintiff and against the District of Columbia Government in the 
amount of one million dollars ($1,000,000) and against the defendant 
John H. Mitton in the amount of ten thousand dollars ($10,000). 


3 /s/ William A. Albaugh 
[ Certificate of Service] Plaintiff 
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[ Filed July 2, 1958] 


ANSWER OF DEFENDANTS DISTRICT OF COLUMBIA AND 
JOHN H. MITTON TO THE SECOND SERIES OF AMEND- 
MENTS TO THE COMPLAINT 


12. For answer to paragraph numbered 12 of the second series 
of amendments to plaintiff's complaint, defendants assert that they rely 
on the official records concerning the causes for plaintiff's dismissal. 
Further, defendants admit that the official causes alleged in 12(a) and 
12(b) appear to be substantially in accord with the causes given for 
plaintiff's dismissal. 

13. Defendants deny the allegation contained in paragraph num- 
bered 13. 

14. Defendants are without knowledge or information sufficient 
to form a belief concerning the truth of the allegations contained in 
paragraph numbered 14. 


15. Defendants assert that the allegation contained in paragraph 


numbered 15 is an erroneous legal conclusion and requires no answer. 
However, if answer to said allegation is required, it is denied. 

16. For answer to paragraph numbered 16, defendants assert that 
action taken relating to plaintiff was taken in the ordinary course of 
business. Defendants are without knowledge or information sufficient 
to form a belief concerning plaintiff's beliefs regarding the subject of 
his dismissal. Defendants deny that false charges were made against 
him. 

17. For answer to paragraph numbered 17, defendants assert that 
plaintiff received all compensation to which he was entitled by law. 

Further answering the complaint with particular reference to the 
second series of amendments, defendants deny all allegations contained 
therein which they have not specifically admitted or otherwise answered. 

Fifth Defense 

Defendant District of Columbia says that it is a municipal corpo- 
ration and cannot be compelled to respond in damages for alleged libel 
committed in the performance of its governmental functions. 





Sixth Defense 


Defendants deny any publication of official records relating to 
plaintiff and assert that any actions taken by them in connection with 
said records are clothed with an absolute privilege, a qualified 
privilege, or a conditional privilege. 


/s/ Chester H. Gray 
CHESTER H. GRAY 
Corporation Counsel, D. C. 


/s/ George C. Updegraff 
GEORGE C. UPDEGRAFF 
Assistant Corporation Counsel, D.C. 


/s/ Lyman J. Umstead 

LYMAN J. UMSTEAD 

Assistant Corporation Counsel, D.C. 
District Bldg. 


[ Certificate of Service | 
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[ Plaintiff's Exh. 1 at trial on March 11, 
1959] 
EXECUTIVE ORDER NO, 10728 
Sept. 11, 1957 22 F.R. 7219 


ESTABLISHING THE PRESIDENT'S COMMITTEE ON 

FUND-RAISING WITHIN THE FEDERAL SERVICE 

WHEREAS it has been the traditional policy of the Executive 
Branch of the United States Government to permit certain National 
Voluntary Health and Welfare Agencies and certain other Voluntary 
Agencies to solicit funds from Federal Employees and members of the 
Armed Forces at their places of employment or other duty stations; and 

WHEREAS such solicitations should be conducted so as to afford 
an opportunity for true voluntary giving to such Agencies for charitable 
and other purposes; and 

WHEREAS it is essential that solicitations for these Voluntary 
Agencies be conducted in such manner as will occasion minimum inter- 
ruption of Government functions; and 

WHEREAS it is desirable that solicitations be conducted on a basis 
of uniform standards; 

NOW, THEREFORE, by virtue of the authority vested in me as 
President of the United States, it is hereby ordered as follows: 

Section 1, Fund-raising campaigns and solicitations within the 


Executive Branch of the Government shall be in accordance with and 


subject to the following rules and regulations: 


(a) There shall be a uniform fund-raising program of true 
voluntary giving for all Executive Departments and Agencies, including 
the Armed Forces of the United States. 

(b) There shall be not more than three solicitations annually; 
provided that exceptions to this rule may be made for emergency and 
disaster appeals, 

(c) Each recognized and approved National Voluntary Agency 
Shall be assigned an appropriate period for its solicitations; and no so- 
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licitation shall be made in any period other than that assigned therefor. 

(d) Persons on duty shall be subjected to a minimum of 
disturbance. 

(e) The record-keeping relating to, and the administration 
of, fund-raising programs shall be held to a minimum by all government 
Departments and Agencies concerned. 

(f) There shall be preserved the right of the giver to choose 
the Agency or Agencies which shall receive his gift. 

(g) The identity of each recognized National Voluntary Agency 
shall be preserved. 

(h) Each National Voluntary Agency shall be afforded an op- 
portunity to inform potential givers with respect to the purposes, func- 
tions, administration and operations of the Agency. 

(i) There shall be reserved to the individual giver the option 
of disclosing his contribution or keeping it confidential. 

The principles enumerated above Shall not be construed to affect 
contractual agreements with respect to the distribution of gifts between 
voluntary fund-raising Agencies recognized for solicitation under this 
program. 

Section 2. There is hereby established the Fresident's Commit- 
tee on Fund-Raising within the Federal Service, hereinafter referred to 
as the Committee. The Committee shall be composed of five persons 
from the Executive Branch appointed by the President, who shall desig- 
nate the Chairman, Vice Chairman, and other members of the Commit- 
tee shall serve at the pleasure of the President. 

Section 3. The Committee shall: 

(a) Periodically review the conduct and operation of the fund- 
raising program under the policy reflected by this order. 


(b) Recommend to the President such changes in policy as it 


believes necessary to improve the functioning of the program based upon 
its review of the conduct and operation of the fund-raising program. 
(c) Make modifications in the fund-raising program as neces- 


sary to improve its functioning within the provisions of this order. 
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(d) Review requests for participation in the said fund-raising. 


program received from National Voluntary Health and Welfare Organiza- 
tions, make determinations as to their acceptance, and assign the ap- 
propriate solicitation period to such acceptable Organization. 

Section 4. The Chairman of the Committee shall establish an 
Advisory Council which shall be composed of the following persons or 
their personal representatives: 

The Surgeon General of the Public Health Service 
The President of the American National Red Cross 


The President of the United Community Funds and Councils 
of America 


The President of a participating National Health Agency, 
who shall serve on a rotating basis 


The Chairman of the Government Employees' Council 
(AFL-CIO) 


The President of the National Federation of Federal 
Employees 


The President of a participating International Agency, who 
Shall serve on a rotating basis 


A Member At Large who shall be appointed by and serve at 
the pleasure of the Chairman of the Committee 

The Chairman and the Vice Chairman of the Advisory Council shall 
be designated by the Chairman of the Committee. 

Section 5. The Advisory Council shall provide the Committee 
with advice and counsel concerning the policies, procedures and eligi- 
bility for solicitation within the Federal Establishment. 

Section 6. The Head of each Department or Agency shall: 

(a) See that voluntary fund-raising within his Department or 
Agency is conducted in accordance with the policies, principles, and 
procedures prescribed by or pursuant to this order. 

(b) Cooperate with the Committee and the participating 
Voluntary Agencies under this order. 

(c) Designate a representative to work with the Committee 
aS necessary to put the Fund-Raising Program into effect within his 
Department or Agency. 
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Section 7.. This order shall not apply to solicitations conducted 
by organizations composed of civilian employees or members of the 
Armed Forces among their own members for organizational support or 
for benefit or welfare funds for their members. Such Solicitations shall 
be conducted under policies and procedures approved by the Head of the 
Department or Agency concerned. 

Section 8. Federal officers and employees shall receive no ad- 
ditional compensation for services performed for, or as members of, 
the Committee or Advisory Council, Non-Federal members of the Ad- 
visory Council and their personal representatives shall receive no Fed- 
eral compensation for their services as such members or representa- 
tives. 

Dwight D. Eisenhower 


The White House 
September 6, 1957 


[ Filed May 23, 1958] 
EXHIBIT 20 


G.F. 1-010 Order No. 55-702 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
EXECUTIVE OFFICES 
Washington 4, D.C. 


April 19, 1955 
Department of General Administration 
One-solicitation fund raising campaign 


ORDERED: 

That the following report and recommendations of the Director, 
Department of General Administration, relative to a one-solicitation 
fund raising campaign, are hereby approved and adopted: 


There is widespread dissatisfaction among District Employees be- 


cause of the excessive number of charity drives each year. The drives 


are frequently disappointing in the amount they produce. The present 
procedure absorbs an inordinate amount of time of both employees and 
supervisors. And finally, the rather large number of such drives 
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scattered throughout the year, makes it difficult for an employee to 
make his contributions in any planned pattern. 
* * ™% x 
Based on the survey Committee's Report I make the following 
recommendations: 
ca * ok * 
1. That the policy of a One-Solicitation Campaign be adopted, begin- 
ning September 1955. 
2. That the Standing Committee be appointed. 
3. That the Standing Committee be instructed to propose policies on 
charitable organizations to be included, Quotas, and other policy matters 
by July 1, 1955. 
4. That the Policy Statement provide for the annual solicitation of 
funds, with the payments through a five months period starting during 
the month of the Campaign; and 
5. That employees be permitted to designate the charitable organiza- 
tions that are to receive their contributions. 
BY ORDER OF THE BOARD OF COMMISSIONERS, D.C. 


/s/ Wm. Thornett 
SECRETARY TO THE BOARD 


* * 


[ Filed March 14, 1958] EXHIBIT 16 


PROPOSED QUOTAS FOR RECIPIENT AGENCIES 
AS APPROVED BY THE BOARD OF COMMISSIONERS 


THIRD ANNUAL EMPLOYEES ONE FUND DRIVE 
. to help others help themselves. 1957 
American Cancer Society $ 7,090 
American Heart Association 3,030 
D. C. Society for Crippled Children 2,110 
Goodwill Industries, Inc. 1,500 
Metropolitan Police Boys Club 5,760 
Muscular Dystrophy Foundation 1,050 





National Symphony Orchestra 500 
United Cerebral Palsy, Inc. 2,500 


United Givers Fund 180,000 
(including these 140 Agencies... 


OUR GOAL $200,000 

AGENCIES PARTICIPATING IN THE 1957 UGF CAMPAIGN - 
* * * * 

Catholic Charities of Washington, D. C. 

Christ Child Settlement House 

Department of Social Welfare, Washington Federation of Churches 

Episcopal Home For Children 

Hebrew Home For Aged 

Jewish Community Center 

Jewish Social Service Agency 

St. Ann's Infant and Maternity Home 

Salvation Army, Washington, D. C. 

Stoddard Baptist Home 

Young Men's Christian Association of Metropolitan Washington 

Young Women's Christian Association of Washington 


EXHIBIT 4 


[ Filed February 10, 1958] 


DEPARTMENT OF VEHICLES AND TRAFFIC 
December 10, 1957 
MEMORANDUM TO: All Employees 
SUBJECT: D.C. Third Annual One Fund Drive 
Mrs. Mary K. Clark, who was our Department's representative 
for the D. C. Third Annual One Fund Drive, has just handed me the 
final report for our Department which is as follows: 


Unit Quota Amount 0/0 of Amount Balance Amount 
Pledged Quota Made Collected Due Over Quota 
* * * * 
Traffic $260.00 $311.50 119.800/o $140.00 $171.50 $51.50 
Engineering 
* * * 
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The fine cooperation of our employees, as evidenced by the final 
results, is one of the most heartwarming experiences that I have had 
in many a day. I know that some very real personal sacrifices were 
made and that many of our employees increased the amounts originally 


pledged in order that they might help put the Department over the top 
in its quota. All of this just goes to show what can be done when we 
overcome all of the difficulties, put our shoulders to the wheel and 
really push. 

Thanks very much for your fine support. 


/s/ Geo. E. Keneipp 
GEORGE E. KENEIPP 
Director of Vehicles and Traffic 





[ Filed February 10, 1958] 


D.P.B. Form 10 
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
PERSONNEL RECOMMENDATION 


Date: January 7, 1958 


To The Commissioners: 
Name: William A. Albaugh 
Department: Vehicles and Traffic 


Nature of Recommendation: 
Separation - Disqualification 
(During probationary period) 


From:- 


Position Statistical Draftsman 
Grade & Salary GS-3, $3,175 
Bureau No. 30-2-13 


Division Traffic Engineering 
Duration of X Regular 
Employment Temporary 
Other 
Effective Date: On and after January 24, 1958 


Appropriation: 9989730.001.00.30.01.11 Oper. Exp., 
DVT, Hwy Fund, D. C., 1958 


Remarks: Separation during probationary period for: 


(1) Failure to demonstrate adequate ability 
to perform assigned duties in the prepa- 
ration of collision and condition diagrams. 


Indicate extent if other 
than regular 


(2) Being a source of disturbance to co- 
workers by continually leaving assigned 
work area to converse with them on 
subjects unrelated to assigned duties. 


Code 30003000 


Civil Service 
or other legal 
Authority 


Date of orig- 

inal Appt. in 

D.C. Gov't. 
2/11/57 


Date of Birth 
10/29/22 


Residence 


“Veteran's Pref- 
erence 
Yes X No. __ 


Recommending Officer 4/ J. H. Mitton 
Asst. Director and Traffic Engineer 


Department Head _/s/ Geo. E. Keneipp 
Director of Vehicles and Traffic 


Board of Commissioners 


Approved January 9, 1958 
Date 


/s/ Wm. Thornett 
Secretary Board of Commissioners 


Individual Commissioner 


/s/ A. C. Welling 
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[ Filed January 7, 1959) - 

AFFIDAVIT IN SUPPORT OF PLAINTIFF'S PRETRIAL STATEMENT 
OF FACTS 

District of Columbia, ss: 

William A. Albaugh of the city of Washington and of the District 
of Columbia, plaintiff, being duly sworn on his oath, deposes and says: 

Plaintiff's Pre-trial Statement Of Facts 

During October and November 1957 in conformity with the Dis- 
trict Government's "One-Solicitation Fund Raising" order of April 19, 
1955 District Officials called plaintiff and other District government 
employees away from their regularly assigned work areas and duties 
while they were drawing government pay, and asked them to make 
voluntary contributions to the One Fund Drive for the benefit of various 
private charitable organizations. 

Among the recipient organizations was (1) Department of Social 
Welfare, Council of Churches, National Capital Area - an obvious 
religious establishment and (2) Metropolitan Police Boys Club - a local 
or ganization well known for its segregation policies. 

The problem of allotting the monies collected in the One Fund 
Drive to the various participating agencies was left primarily to the 
United Givers Organization and since this is a private organization 
beyond government control, the distribution was nonuniform. 

The Congress has passed no Act authorizing the expenditure of 
Public Funds in conducting fund-raising campaigns for the benefit of 
private charitable organizations. The District Government as an agent 
of Congress had no authority to spend Public Funds without authoriza- 
tion from Congress. The District Government's "One-Solicitation Fund 


Raising" program conducted at government expense was a misuse of 
Public Funds. 

Even though plaintiff was a probational employee and subject to 
instant dismissal without Civil Service appeal rights at the recommenda- 
tion of the Officer requesting funds for the One Fund Drive, plaintiff did 
not contribute anything and took every opportunity available to him to 
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enter an objection to the entire One Fund Program because he believed 
it amounted to extortion, denied religious freedom and privacy, and was. 
in conflict with the United States Constitution, which the plaintiff had 
taken a religious oath to protect. 

On January 24, 1958 during his probational period plaintiff was 
dismissed from his veteran preference position of Statistical Drafts- 
man GS-3 in the Traffic Engineering Section without a right to appeal 
at the recommendation of the same Officer who had asked plaintiff to 
contribute money voluntarily to the One Fund Drive. The causes of- 
ficially given for dismissal were false, impossible to substantiate, and 
malicious libel per se, in the opinion of the plaintiff. 

| /s/ William A. Albaugh 
[JURAT dated January 5, 1959] 


[ Filed April 3, 1959] 


ORDER 

Upon consideration of the evidence adduced at the trial of the 
above cause, and after oral argument by the plaintiff and by counsel for 
the defendants, the Court makes the following findings of fact and con- 
clusions of law: 

Findings of Fact 

1. The Commissioners of the District of Columbia employed 
plaintiff on February 11, 1957, as a statistical draftsman, GS-3, for 
service with the Department of Vehicles and Traffic of the District of 
Columbia. 

2. Plaintiff was serving as a probationary employee at the time 
of his dismissal. 

3. endant Mitton, Assistant Director and Traffic Engineer for 
the Department of Vehicles and Traffic, recommended to the Commis- 
sioners of the District of Columbia that plaintiff be separated from his 
employment during the probationary period for: 

(1) Failure to demonstrate adequate ability to perform 
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assigned duties in the preparation of collision and condi- 

tion diagrams. | 
(2) Being a source of disturbance to co-workers by 
continually leaving assigned work area to converse with 

them on subjects unrelated to assigned duties. 

4. On January 9, 1958, the Commissioners of the District of Co- 
lumbia dismissed plaintiff effective on and after January 24, 1958. 

5. Plaintiff does not claim that any of the defendants violated any 
provision of law specifically relating to conditions of employment with 
the District of Columbia. 

6. Plaintiff concedes that he, as a probationary employee, was 
"subject to instant dismissal without Civil Service appeal rights. se 

2 7. No evidence was introduced at trial relating to plaintiff's right 
to employment. 

8. No evidence was introduced to establish that defendant Mitton 
or the Commissioners of the District of Columbia were acting outside 
the scope of their authority. 

9. The Commissioners of the District of Columbia, by order, 
authorized participation by District of Columbia employees in fund 
raising in aid of the United Givers Fund. 

10. Contributions for support of the United Givers Fund were 
sought from plaintiff and from all other employees of the District of 
Columbia during the fund raising program for 1957 which began in 
October, 1957. 

11. Plaintiff was advised, as were his fellow workers, that all 
contributions made would be on a voluntary basis. 

12. Plaintiff, as was his right, refused to contribute to the fund 
raising campaign and no one advised plaintiff that he would be required 
to contribute. He urged his co-workers not to contribute and advised 


them that he did not contribute because the program violated constitu- 
tional rights. 

13. Fund raising on behalf of the United Givers Fund has been 
conducted annually by employees of the District of Columbia in 1957 
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and 1958 pursuant to order of the Commissioners. 

14. The United Givers Fund Campaigns for 1957 and 1958 have 
been concluded. 

15. Plaintiff was a resident of the State of Maryland during his 
employment with the District of Columbia and resided in said State 
when he filed his complaint in this Court. 

Conclusions of Law 

1. The Commissioners of the District of Columbia had the author- 
ity under law to employ and discharge plaintiff from employment with 
the District of Columbia. 

2. Defendant Mitton was acting within the scope of his employment 
in recommending that plaintiff be separated from his employment with 
the District of Columbia. 

3. Defendants violated none of the employment rights of plaintiff. 

4. The recommendation by defendant Mitton to the Commissioners 
that plaintiff be separated during his probationary period was a privi- 


leged communication of a subordinate and, therefore, constitutes no 


basis for an action for libel. 

5. The recommendations made by the defendant Mitton to the 
Commissioners do not constitute libel. 

6. Plaintiff has not been deprived by his dismissal from employ- 
ment with the District of Columbia of any constitutional or other legal 
rights incident to employment with the District of Columbia. 

%. Defendants are not prohibited by statutory or constitutional 
law from participating in the fund raising campaigns challenged in the 
complaint. 

8. Defendants participation in fund raising campaigns is not 
violative of any constitutional rights alleged by plaintiff to be possessed 
by him. 

WHEREFORE, it is by the Court this 3rd day of April, 1959, 

ORDERED: That judgment in the above cause is hereby entered 
for the defendants. 


/s/ John J. Sirica 
[ Certificate of Service] JUDGE 
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[ Filed May 11, 1959] 


NOTICE OF APPEAL 


Notice is hereby given this 11th day of May, 1959, that plaintiff, 
William A. Albaugh, hereby appeals to the United States Court of Ap- 
peals for the District of Columbia from the judgment of this Court 
entered on the 3rd day of April, 1959, in favor of defendants against 
said plaintiff. 


/s/ William A. Albaugh 
Plaintiff 





BRIEF FOR APPELLEES 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,183 


WILLIAM A. ALBAUGH 
Appellant, 
V. 
DISTRICT OF COLUMBIA, et al., 


Appellees. 


Appeal From The United States District Court 


For The District Of Columbia 


CHESTER H. GRAY, 
Corporation Counsel, D. C. 


MILTON D. KORMAN, 
Principal Assistant 
Corporation Counsel, D. C. 


HUBERT B. PAIR, 
Assistant Corporation 
Counsel, D. C. 


RICHARD W. BARTON, 
Assistant Corporation 
Counsel, D. C. 


Attorneys for Appellees, 
District Building, 
Washington 4, D. C. 





QUESTIONS PRESENTED 

In the opinion of appellees, the questions presented are: 

1. May the District of Columbia, absent a constitutional or statu- 
tory prohibition, participate in fund-raising campaigns of private charit- 
able organizations? 

2. Does a resident of Maryland, without a private substantive 
legally protected interest in the District of Columbia's participation in 


fund-raising campaigns of private charitable organizations, have standing 


to maintain an action to enjoin such participation? 


3. May the District of Columbia, after the conclusion of fund- 
raising campaigns for private charitable organizations, be enjoined from 
participation in such campaigns? 

4. May aprobationary employee of the District of Columbia be 
legally separated from his employment, by procedures admittedly in ac- 
cordance with law, for inability to perform his assigned duties and being 
a source of disturbance to co-workers? 

5. Is a recommendation by a subordinate District of Columbia 
official to his superiors, within the scope of his official duties, that a 
probationary employee be separated from his employment for inability to 
perform his duties and for being a source of disturbance to co-workers a 


basis for an action for libel? 





INDEX 


SUBJECT INDEX 


Statement of the Questions Presented 
Counter-Statement of the Case 
Summary of the Argument ......ccccccecccccce Deen. 


Argument: 


I Appellant was not entitled to an injunction prohibit- 
ing appellee District of Columbia from partic- 
ipating _in fund-raising campaigns of private 
charitable organizations. .. 


1 Appellant's separation from his employment was in -: 
all respects lawful . 


II A recommendation by a subordinate government 
official to his superiors within the scope of 
his official duties that an employee be sep- 
arated from his employment for inability to 


perform his duties and for being a source of 
disturbance to co-workers does not constitute 


a basis for an action for libel. 
Conclusion 
CASES CITED 


Associated Industries v. Ickes, 
134 F. 2d 694, 699-701, vacated for mootness 320 U.S. 707.. 
Barr v. Matteo, 
360 U. S. (27 L. W. 4506) 
Metropolitan Railroad Co. v. District of Columbia, 
132 U. S. 1, 7 
Newbury v. Love, 
100 U.S. App. D.C. 79, 242 F. 2d 372, cert. den., 355.U.S. 
889, reh. den., 355 U. S. 928 . 
Perkins v. "Lukens Steel Company, 
~ 3100. 8. iis 








UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,183 


‘WILLIAM A, ALBAUGH, Appellant, 


V. 


DISTRICT OF COLUMBIA, et al. , Appellees. 


Appeal From The United States District Court 
For The District Of Columbia 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 

This appeal is from a judgment of the District Court in favor of ap- 
pellees (defendants below) upon the trial of a suit for injunctive and declar- 
atory relief and for damages for alleged libel growing out of appellant's 
separation from his position as a District of Columbia probationary em- 
ployee. 

Ina "Complaint For Conflict of Interest," filed January 20, 1958 
and amended April 3, 1958 and July 1, 1958 (J.A. 4-7, 8-9, 10), appellant 


alleged that, while employed in a probationary status as a statistical drafts- 





man by the Traffic Engineering Division of the Department of Vehicles and 
Traffic of the District of Columbia Government, he and his fellow em-. 
ployees were, on October 10, 1957 and November 19, 1957, called away 
from their assigned duties by their supervisors, appellee Mitton, the head 
of the Traffic Engineering Division, and appellee Keneipp, the Director of 
the Department of Vehicles and Traffic, and asked to make contributions to 
various private charitable organizations through the "D. C. Third Annual 
One Fund Drive." 

On January 7, 1958, appellant was notified that, upon the recom- 
mendations of appellees Mitton and Keneipp, he was separated from his 
position as a probationary employee. The official causes given for his 
separation were: 

(a) Failing to demonstrate adequate ability 
to perform assigned duties in the preparation of 
collision and condition diagrams. 

'(b) Being of source of disturbance to co- 
workers by continually leaving assigned work area 
to converse with them on subjects unrelated to as- 
signed duties." 

Appellant asserted that the official causes given for his separation 
were false and constituted "malicious libel: per se" and that the "obvious 


reason" for his separation was his failure to contribute to and his open 


opposition to the "One Fund Drive." 
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The relief sought by appellant was: 

(a) An injunction against appellee District of 
Columbia prohibiting it from participating in or 
supporting "One Fund Drives." 

(b) _An order directing appellee District of 
Columbia to set aside any recommendations it may 

| have received that appellant be separated from his 
employment and that the question of his retention or 

_ Separation be re-examined without consideration of 
his failure to contribute to and his opposition to the 
"One Fund Drive. " 


(c) A money judgment for damages for libel 


in the amount of one million dollars ($1, 000, 000) 


against appellee District of Columbia and in the 
amount of ten thousand dollars ($10, 000) against 
appellee Mitton. 
After trial on March 10 and 11, 1959 (J.A. 8), the court, on April 
3, 1959, made detailed findings of fact and conclusions of law to the effect, 
inter ae that (1) appellees were not prohibited by statutory or constitu- 


tional law from participating in the fund-raising campaigns challenged in 
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the complaint and that such participation did not violate any of appellant's 
constitutional rights; (2) appellant's separation from his employment was 
lawful and did not violate any of his statutory or constitutional rights; and 
(3) appellee Mitton's recommendation that appellant be separated from his 
employment was a privileged communication of a subordinate to his super- 
iors within the scope of his official duties and, in any event, did not con- 


stitute libel (J.A. 22-24). 


SUMMARY OF THE ARGUMENT 


1. Appellant was not entitled to an injunction prohibiting appellee 
District of Columbia from participating in the fund-raising campaigns 
challenged in the complaint because: 

(a) . Such participation, absent a constitutional 
or statutory prohibition, was lawful. 

(b) Appellant, being a resident of Maryland and 
not having a private substantive legally protected 
interest in such participation, had no standing to 
maintain an action to enjoin it. 

(c) Such participation having been concluded prior 


to trial could not be enjoined. 







BEST COPY A 
from the original t 


i ™ 
oot. ame Cem. pola 


2. Appellant's separation from his position asa probationary em- 
ployee, being, admittedly, in accordance with law, did not violate any of 
his constitutional or statutory rights. 

3. Appellant was not entitled to a judgment for damages for libel 
because the statement complained of was (a) a privileged communication of 
a subordinate to his superiors within the scope of his official duties and, 


accordingly, not actionable and (b) did not constitute libel. 


I 


Appellant was not entitled to an injunction prohibit- 
ing appellee District of Columbia from partie- 


ipating in fund-raising campaigns of private 
——————— ee er ee 
charitable organizations. 


The court below held that appellee District of Columbia was not roe 
hibited by statutory or constitutional law from participating in the fund- 
raising campaigns challenged. Appellant does not contend otherwise. 

His position appears to be that, absent a constitutional or statutory provi- 
sion expressly authorizing such participation, it is unlawful and should be 
enjoined. He argues that since tne Federal Government! derives its 


TAppellant assumes appellee District of Columbia is an agency of 


the Federal Government. Of course it is not. Metropolitan Railroad Co. 
v. District of Columbia (1889), 132 U.S. 1, 7. 
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authority wholly from the powers granted it by the Constitution and that 
since there is no express grant of authority in the Constitution permitting 
participation in the fund-raising campaigns challenged such participation is 
in "direct conflict with" the Constitution. Plainly this argument is 
fallacious on its face. 

Moreover, appellant does not assert any standing to maintain the 
action for injunctive relief and it is clear that none exists. The law is 


well settled that, in order to maintain an action in equity, the person seek- 


ing relief must show a legal interest in the subject-matter of the suit or a 


right to the thing demanded. Associated Industries v. Ickes (2d Cir. , 
1943), 134 F. 2d 694, ' 699-701, vacated for mootness, 320 U.S. 707; 
Perkins v. Lukens Steel Co. (1940), 310 U. S. 113. . At all times con- 
cerned appellant was a resident of Maryland (J. A. 24) and manifestly the 
action of appellee District of Columbia complained of invaded no "private 
substantive legally protected interest" of his. Associated Tidusieion Vv. 
Ickes, supra. 

But more than this, at the time of trial the fund-raising campaigns 
in question had long since been concluded (J. A. 24) and, accordingly, ap- 
pellee District of Columbia's participation therein could not then be en- 


joined. 
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It is thus too clear for further argument that under no theory was 


appellant entitled to the injunctive relief he sought. 


Il 


Appellant's separation from his employment was in 
a resp ects lawtul. 


Appellant argues at length that he has a "right to review" of his | 
separation from his employment. It is not clear, however, whether he 
has reference to an sdministrative review or a judicial review. If appel- 
lant's contention is that he was denied an administrative review, the an- 
swer is that there is nothing in the record to indicate that he ever sought 
or was denied an administrative review of his separation. If appellant's 
contention is that he was denied judicial review of his separation, the an- 
swer is that he woceived such review when the court below heard and de- 
cided the instant case. | 

At the trial appellant introduced no evidence relating to his right to 
employment; he made no claim that any of appellees violated any provision 
of law specifically relating to conditions of employment with the District of 


Columbia; and he conceded that, as a probationary employee, he was "sub- 


ject to instant dismissal without Civil Service appeal rights." (J.A. 23). 
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In view of this it is difficult to follow appellant's argument.in this 
respect. His position appears to be predicated upon the assumption that, 
as he alleged in his complaint, the official causes given for his separation 
from his employment were not the "real" causes. The court below, how- 


ever, resolved this factual issue against him and he makes no claim that 


the trial court's finding in this respect is contrary to the evidence. 


Plainly, on the record here, appellant has made no showing that 
his separation from his position as a probationary employee violated any 


constitutional or statutory right to which he was entitled. 


Il 


A recommendation by a subordinate government . 
official to his superiors within the scope of 


his official duties that an employee be sep- 


arated from his employment for inability to 


perform his duties and for being a source of 
disturbance to co-workers does not constitute 


a basis for an action for libel. 

The court below held that the recommendation of appellee Mitton 
pertaining to appellant's separation from his employment was (a) a privi- 
leged communication by a subordinate to his superiors within the scope 
of his official duties and, accordingly, not actionable and (b) did not con- 


stitute libel. Appellant has not argued his point in his brief and it may 
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well be that he has abandoned it. In any event, it is plain that the trial 


court was clearly correct in its ruling. Newbury v. Love (1957), 100 U.S. 


App. D. C. 79, 242 F. 2d 372, cert. den., 355 U. S. 889, reh. den., 355 
U. S. 928; Barr v. Matteo (1959) 360 U. S.564(27 L. W. 4506). 


CONCLUSION . 
Upon the foregoing it is respectfully submitted that the’ judgment of 
the District Court is in all respects correct and in accordance with law and 


should, accordingly, be affirmed. 
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